RECOMMENDATION NO. 39
ARBITRATION
Section 1.
An appeal from Step IV/Joint State Committee of the grievance procedure in the preceding Recommendations may be submitted to arbitration within 15 working days after the response from Step IV is due or the Joint State Committee has deadlocked only in the following circumstances: 

 
a.
To determine whether there was just cause for a discharge, demotion or suspension which has not occurred as the result of a strike. 

 
b.
To determine whether employees are engaged in a "strike" which is prohibited under Recommendation 34; provided, however, that the Employer retains the sole discretion of determining the appropriate disciplinary action for employees engaged in a strike as provided in Section 2 of Recommendation 34. 


c.
To determine whether there has been a violation of the seniority provisions set forth in Section 7, 9 and 12 of Recommendation 29. 


d.
To determine whether there has been a violation of Health and Safety Recommendation 40.  This will not include grievances over appropriate staffing levels.


The arbitrator is to be selected by the parties jointly within fifteen (15) working days after the notice has been given. If the parties fail to agree on an arbitrator, either party may request the Bureau of Mediation to submit a list of seven possible arbitrators. 


The parties shall, within fifteen (15) days of the receipt of said list, meet for the purpose of selecting the arbitrator by alternately striking one name from the list until one name remains.  The  Employer shall strike the first name. 


Each case shall be considered on its merits and the Memorandum shall constitute the basis upon which the decision shall be rendered.  The decision at Steps I, II, and III shall not be used as a precedent for any subsequent case. 


The arbitrator shall neither add to, subtract from, nor modify the provisions of this Memorandum.  The arbitrator shall be confined to the precise issue submitted for arbitration and shall have no authority to determine any other issues not so submitted. 


The decision of the arbitrator shall be final and binding on both parties, except where the decision would require an enactment of legislation, in which case it shall be binding only if such legislation is enacted.  The arbitrator shall be requested to issue the decision within 30 days after the hearing or receipt of the transcript of the hearing. 


In the interest of expediting arbitration of disputes involving discharges, the parties agree to utilize alternative approaches and methods, including such procedures as the use of pre‑selected arbitration panels, advance scheduling of fixed hearing dates with individual arbitrators and providing for the issuance of decisions within reduced periods of time. 


All of the time limits contained in this Section may be extended by mutual agreement.  The granting of any extension at any step shall not be deemed to establish precedence. 


All fees and expenses of the arbitrator shall be divided equally between the parties except where one of the parties of this Memorandum requests a postponement of a previously scheduled arbitration meeting which results in a postponement charge.  The postponing party shall pay such charge unless such postponement results in a settlement of the grievance in which event the postponement charge shall be divided equally between the parties.  A postponement charge resulting from a joint postponement request shall be shared equally by the parties.  Each party shall bear the costs of preparing and presenting its own case.  Either party desiring a record of the proceedings shall pay for the record and make a copy available without charge to the arbitrator. 

Section 2.
This Recommendation shall be binding and irrevocable during the term of this Memorandum.

